
CONFIDENTIALITY, NON-COMPETITION AND 


NON-SOLICITATION AGREEMENT
This Confidentiality, Non-Competition and Non-Solicitation Agreement (“Agreement”) is dated as of the date indicated on the signature page of this Agreement, by and between ___________________________, an _______ corporation (the “Company”) and the undersigned employee (the “Employee”).

Employee acknowledges and agrees that his/her execution of this Agreement is a condition precedent to the Company agreeing to initiate Employee’s employment with the Company.  Employee acknowledges and agrees that his/her initial employment with the Company is adequate and sufficient consideration for Employee’s obligations under this Agreement.

The parties agree as follows:

1.  
Non-Disclosure.

1.1.  
General.  Employee recognizes and acknowledges that Employee will learn or become exposed to information which the Company considers confidential or proprietary (“Confidential Information”). Confidential Information includes, but is not limited to, information about the Company and the Company’s customers which is not available to the general public and was or shall be learned by Employee in the course of his/her employment with the Company, whether that information was developed by the Company, or by Employee during the course of his/her employment with the Company, or supplied by customers of the Company.  


1.2.  
Confidential Information.  Examples of Confidential Information include, but are not limited to:


(a)
trade secrets concerning the business and affairs of the Company, project specifications, marketing proposals prepared by the Company’s personnel, data, know-how, formulae, compositions, processes, designs, sketches, photographs, graphs, drawings, samples, inventions and ideas, past and current, current and planned research and development, customer lists, current and anticipated customer requirements, supplier lists, current and anticipated supplier requirements, price lists, market studies, business plans, computer software and programs (including object code and source code), computer software and database technologies, systems, structures and architectures (and related processes, formulae, compositions, improvements, devices, know-how, inventions, discoveries, concepts, ideas, designs, methods and information) and any other information, however documented, that is a trade secret within the meaning of __________ law.  If any information that the Company deems to be a trade secret is found by a court of competent jurisdiction not to be a trade secret for purposes of this Agreement, then such information will be considered Confidential Information for purposes of this Agreement.


(b)
information concerning the business and affairs of the Company, however documented, including, but not limited to, historical financial statements, financial projections and budgets, historical and projected sales, capital spending budgets and plans, accounting procedures, tax records, the names and backgrounds of the Company’s employees and independent contractors, personnel training techniques and materials, information made available by the Company’s customers, independent contractors, or employees for study, evaluation or use, and any other information generally not known to the public which, if misused or disclosed, could reasonably be expected to adversely affect the business of the Company, or its customers, employees, or independent contractors.


(c)
all notes, analyses, compilations, studies, summaries and other material prepared by or for the Company containing or based, in whole or in part, on any information included in the foregoing.

1.3.  
Non-Disclosure.  Employee will not disclose to others or use, whether directly or indirectly, any Confidential Information, either during the course of his/her employment, or any time thereafter, except as Employee may be directed to do so by the Company, or as may be required by law.  If Employee is requested or becomes legally compelled (by oral questions, interrogatories, requests for information or documents, subpoena, civil or criminal investigative demand, or similar process) or is required by a regulatory body to make any disclosure that is prohibited or otherwise constrained by this Agreement, Employee will provide the Company with prompt notice of such requests so that the Company may seek an appropriate protective order or other appropriate remedy.  Subject to the foregoing, Employee may furnish that portion of the Confidential Information that, in the written opinion of his/her counsel reasonably acceptable to the Company, Employee is legally compelled or is otherwise required to disclose or else stand liable for contempt or suffer other material censure or material penalty; provided, however, that Employee must use reasonable efforts to obtain reliable assurance that confidential treatment will be accorded any Confidential Information so disclosed.


1.4.  
Non-Removal; Return of Confidential Information.  Employee will not remove from the Company’s premises, except to the extent that such removal is for the purposes of Employee’s duties at home or while traveling, or except as otherwise specifically authorized by the Company, all originals and copies of any documents, records, software programs, media and other material containing any Confidential Information.  Upon termination of Employee’s employment for any reason, Employee shall promptly deliver to the Company all originals and copies of all documents, records, software programs, media and other material containing any Confidential Information.

2.  
Covenant not to Solicit Employees.  Employee agrees that during his/her employment with the Company, and for twenty four (24) months following his/her termination of employment for any reason, Employee shall not, directly or indirectly, induce, solicit, or influence, either for himself/herself or any other person, partnership, firm, corporation, or other entity, any person who is engaged as an employee, agent, independent contractor, or otherwise of the Company, to terminate his or her engagement/employment with the Company.  For the purposes of Section 2 of this Agreement, a person is engaged as an employee, agent, independent contractor, or otherwise of the Company if, within ninety (90) days prior to the date of termination of Employee’s employment, said person has performed in said capacity for or on behalf of the Company.

3.  
Covenant not to Solicit Customers or Divert Business.

3.1.  
Non-Solicitation of Customers.  Employee agrees that during his/her employment with the Company, and for twenty four (24) months following his/her termination of employment for any reason, Employee will not directly or indirectly, either for himself/herself or for any other person, partnership, firm, corporation or other entity, divert or take away, or attempt to divert or take away, or call upon or solicit, or attempt to call upon or solicit, any of the Company’s customers whom he/she called upon or whom he/she solicited or with whom he/she became acquainted while an employee of the Company.


3.2.  
Non-Diversion of Business Opportunities.  Employee agrees that during his/her employment with the Company, and for twenty four (24) months following his/her termination of employment for any reason, Employee will not directly or indirectly, either for himself/herself or for any other person, partnership, firm, corporation, or other entity, divert or take away, or attempt to divert or take away, any business opportunity that Employee learns or is aware of as a result of his/her employment with the Company or his/her exposure to the Company’s Confidential Information or customers.  The term “business opportunity” as used in this Agreement shall be defined and construed to mean any business that the Company would have a reasonable expectation of securing itself.

3.3
Liquidated Damages.  Employee agrees that in the event of Employee’s breach of Section 3.1 herein, Employee shall be required to pay the Company, as liquidated damages and not as a penalty, a sum equal to the following for each customer improperly solicited, contacted and/or diverted by Employee in violation of Section 3.1 herein: (i) in the event the applicable customer has been a customer of the Company during the immediately preceding three (3) year period prior to Employee’s violation of Section 3.1 herein, a sum equal to the fees collected by the Company from such customer during each of the three (3) immediately preceding twelve (12) month periods prior to Employee’s violation, divided by three (3); (ii) in the event the applicable customer has been a customer of the Company for a period of greater than two (2) and less than three (3) years immediately preceding Employee’s violation, a sum equal to the fees collected by the Company from such customer during each of the two (2) immediately preceding twelve (12) month periods prior to Employee’s violation, divided by two (2); and (iii) in the event the applicable customer has been a customer of the Company for a period of greater than one (1) and less than two (2) years immediately preceding Employee’s violation, a sum equal to the fees collected by the Company from such customer during the immediately preceding twelve (12) month period.  Employee agrees that the foregoing sums represent a reasonable endeavor by the Company to estimate a fair compensation for the foreseeable losses that might result from Employee’s breach of Section 3.1 herein.


4.
Ownership Rights to Employee Inventions.   Employee agrees that each Employee Invention (as defined below) will be owned exclusively by the Company.  Employee acknowledges that all of the Employee Inventions shall be considered “works made for hire”, as defined in the Copyright Act of 1976, 17 U.S.C. Section 201(b), and the Company shall own all rights, title and interest in all copyrights and the claim of copyright in all such Employee Inventions.  In the event that any Employee Invention does not qualify as a “work made for hire”, Employee hereby assigns to the Company the entire right, title and interest in such Employee Invention.  Employee covenants that he/she will:  (i) disclose to the Company, in writing, any Employee Inventions; (ii) assign to the Company or to any party designated by the Company, without additional consideration, all of Employee’s rights to the Employee Inventions in the United States and all foreign jurisdictions; (iii) execute and deliver to the Company such applications, assignments and other documents as the Company may reasonably request in order to apply for and obtain patents, copyrights, or other intellectual property registrations with respect to any Employee Inventions in the United States and any foreign jurisdictions; and (iv) give any required testimony and render any other required assistance in support of the Company’s rights to any such Employee Inventions.  For the purposes of this Section 4, the term “Employee Invention” shall refer to any idea, invention, technique, modification, process, extension, advancement or improvement made, conceived, devised, developed or perfected by Employee during the term of his/her employment which (i) uses equipment, supplies, facilities, trade secrets or Confidential Information of the Company; or (ii) uses the time for which Employee was compensated by the Company pursuant to his employment with the Company; or (iii) which relates to the business of the Company or to the Company’s actual or demonstrable anticipated research and development; or (iv) which results, in whole or in part, from work performed by Employee for the Company, or the Company’s successors or assigns.

5.  
Judicial Modification of Agreement.  The Company and Employee acknowledge that they have attempted to limit Employee's right to disclose Confidential Information and to solicit employees and customers of the Company only to the extent necessary to protect the Company from unfair competition.  The parties agree that if the scope and enforceability of any covenant herein is in anyway disputed, a court of competent jurisdiction may modify and enforce the covenant to the extent that the court believes that the covenant is reasonable under the circumstances existing at that time.

6.  
Enforcement of Restrictive Covenants.  Employee acknowledges that the restrictions in this Agreement are designed to protect certain significant rights of the Company, such rights being intangible in nature and incapable of valuation in monetary terms.  Employee’s violation of those covenants will result in irreparable injury to the Company for which the Company cannot adequately be compensated in an action at law.  Employee agrees that in the event of his/her actual or threatened breach of such restrictive covenants, in addition to all other remedies available at law to the Company, the Company shall be entitled to injunctive relief, including the entry of a temporary restraining order, preliminary injunction, and/or permanent injunction, in accordance with the laws of the State of __________.


7.
Miscellaneous.  


7.1
Amendments.  No amendment or modification of this Agreement shall be binding upon the parties unless made in writing and executed by both parties.



7.2
Waiver.  No waiver of any breach of this Agreement by either party shall be considered valid unless in writing and executed by the party giving such waiver, and no such waiver shall be deemed a waiver of any subsequent breach of the same or a similar nature.



7.3
Notices.  Any notices or communications required pursuant to this Agreement shall be in writing and shall be hand delivered or sent by registered mail, return receipt requested, or by confirmed facsimile transmission to the party receiving such communication at the last known address of each party, or such other address as either party may designate to the other party in writing from time to time.  Notices shall be deemed to be given upon receipt.



7.4
Assignment.  Neither party may assign any of its rights, interests or obligations hereunder without the prior written consent of the other party.  



7.5
Binding Effect.  This Agreement shall be binding upon the parties and each of their respective successors and assigns.



7.6
Entire Agreement.  This Agreement contains the entire understanding of the parties with respect to the subject matter of this Agreement and supersedes all prior agreements and understandings, whether written or oral, between the parties with respect to its subject matter. 



7.7
Severability.  If any term, condition, or provision of this Agreement shall be declared invalid or unenforceable, the remainder of this Agreement, other than such term, condition, or provision, shall not be affected thereby and shall remain in full force and effect and shall be valid and enforceable to the fullest extent permitted by law.



7.8
Attorneys Fees.  If any action at law or equity is brought to enforce or interpret the provisions of this Agreement, the prevailing party shall be entitled to recover reasonable attorneys’ fees from the other party, which fees may be set by the court in the trial or appeal of such action or may be enforced in a separate action brought for that purpose and which fees shall be in addition to any other relief that may be awarded.  



7.9
Governing Law; Forum.  This Agreement shall be governed by the laws of the State of __________, without regard to its conflict of law principles.  The parties hereby agree that __________ County, __________ shall be the exclusive venue for any disputes, claims or actions arising from this Agreement.  



7.10
Survival.  The parties agree that any provisions of this Agreement, which by their nature or effect are required or intended to be observed after termination of this Agreement, will survive the termination of this Agreement. 

IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be duly executed as of the _____ day of _______________, _________.

COMPANY:





EMPLOYEE:

(company name)

By:
_______________________________
___________________________________

Title:
_______________________________
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